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Plaintiff commenced this action under the Freedom of Information Act (“FOIA”) to 



obtain documents and/or records which, directly or indirectly, reported upon, concerned. 



referenced or referred to Morris Dees and/or the Southern Poverty Law Center’s fSPLC ’) 




involvement with and/or connection to a white supremacist paramilitary'' training facility 
known as Elohim City, OKBOMB, BOMBROB, Tim McVeigh, Richard Guthrie, Terry 
Nichols, Dennis Mahon, Robert Millar, Michael Brescia, Peter Langan and/or Andres 
Sirassmeir including all contacts Dees or the SPLC may have indirectly had with the 
foregoing individuals through informants. In this action. Plaintiff also seeks the 302 Report 
of an interview he gave to FBI Defendants on or about August 12, 1 996, concerning the Mid- 
West Bank Robbery- Gang , Kenneth Michael Trentadue and Richard Lee Guthrie. In this 
action, Plaintiff likewise seeks any other documents and/or records which refer to that 302 
Report of his August 12,1996 interview, especially documents referencing Kenneth Michael 
Trentadue and the Mid- West Bank Robbery Gang or Richard Lee Guthrie. 

Pursuant to Federal Rule of Civil Procedure 56, FBI Defendants have moved for 
summary judgment contending that Plaintiff s claims are moot because they did not locate 
any documents responsive to Plaintiffs .TOM Request and consequently did not withhold any 
documents or improperly assert any exemption as a basis for withholding documents. But 
as the Court now knows, that is not true. A key document consisting of the SPLC-OKBOMB 
Memorandum was withheld. With this Memorandum , Plaintiff is also submitting another 
document dealing with “domestic security/terrorism” the SPLC’s informant, “Elohim City,” 
“OKBOMB,” “BOMBROB,” “McVeigh,” “Guthrie,” “Brescia,” and “Langan” the very 




subjects of Plaintiffs FOIA Request. More importantly, this second document is another 
electronic communique' from Director of the FBI documenting that Guthrie and the others 
were funding McVeigh’s attack upon the Murrah building with monies they had obtained 
from bank robberies.’ Plaintiff, therefore, submits this Memorandum in opposition to FBI 
Defendants’ Motion for Summary Judgment. Also contained in this Memorandum, is 
Plaintiffs Rule 56(f) Motion asking that FBI Defendants’ Motion for Summary; Judgment be 
continued until Plaintiff has completed limited discover)' on the existence of the documents 
and/or records in question. 

RULE 56ffl CONTINUANCE MOTION 

Pursuant to Federal Rule of Civil Procedure 56(f), Plaintiff hereby asks the Court to 
continue FBI Defendants’ Cross-Motion for Summaiy Judgment until an additional search 
for the records in question can be conducted by the FBI Defendants and the results of that 
search reported back to the Court under oath. Thereafter, depending upon the results of that 
search Plaintiff can complete discovery related to the existence of the documents and'or 
records in question as well as the adequacy of the FBI Defendants’ search. In support of this 

’interestingly, FBI Defendants still contend there is no connection between McVeigh, the Oklahoma City 
bombing, Elohim City or the Mid-West Bank Robbery Gang which operated out of Elohim City. FBI Defendants 
make this claim even though this BOMBROB-Funding Memorandum states that the informant reported to the FBI 
that the Elohim City crowd feared that if McVeigh “told the authorities that he received bank robbery money [they] 
would face life in prison.” 
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request. Plaintiff shows the Court as follows: 

1 . Pursuant to Federal Rule of Civil Procedure 56, Plaintiff moved for partial 
summary' judgment specifically seeking an electronic Memorandum from FBI Headquarters 
to the FBI Oklahoma City Field Office and Omaha Field Office among others discussing an 
undercover operation involving the SPLC at a white supremacist compound in Oklahoma. 

2. Plaintiff described that Memorandum as follows: 

An electronic Memorandum from then FBI Director Louie 
Freeh at FBI Headquarters to the FBI’s Oklahoma City Field 
Office and Omaha Field Office among others which was dated 
approximately January 4. 1996, and addressed the subject of 
“DOMESTIC SECURITY/TERRORISM.” (Emphasis in 
original). This document concerned FBI Case No. 174A-OC- 
56120 and FBI Case No. 91A-OM-41859 which were, 
respectively, the Oklahoma City bombing investigation known 
as “OKBOMB” and the “ Mid - West Bank Robbery Investigation 
knowm as “BOMBROB.” ( Second Trentadue Dec., f 9). 

This electronic communication or Memorandum also discussed 
a sting or undercover operation involving the SPLC at a White 
Supremacist Compound in Oklahoma. Specifically, this 
Memorandum discussed how the SPLC had an informant at the 
compound w r ho was aware that McVeigh and others intended to 
blow up the Murrah Federal Building in Oklahoma City, 

Oklahoma. In fact, according to this Memorandum as early as 
April 5, 1995, (approximately 2 weeks before the Oklahoma 
City bombing) Tim McVeigh contacted the compound 
attempting to recruit others to help in the attack on the Murrah 
Federal Building. ( Second Trentadue Dec., 10). 
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(. Plaintiff’s Combined Motion for Partial Summary Judgment and Memorandum in Support, 
P- 6). 2 

3 . In response to that Motion, FBI Defendants contend that the document did not 
exist. That is not true, however. A heavily redacted copy of the SPLC-Bombing 
Memorandum which FBI Defendants claim does not exist is attached hereto as Exhibit A. 

4. Commencing at the bottom of page 3, Exhibit A discusses the SPLC’s 
informant at a white supremacist compound in Oklahoma and McVeigh’s attempts to recruit 
assistance from those at the compound for his attack upon the Murrah building. One would 
not expect this to be the only record on that informant’s activities at Elohim City. And it is 
not. 

5. Attached hereto as Exhibit B is another electronic communique' from FBI 
Director Louie Freeh dealing with the very subjects of Plaintiffs FOIA Request. More 
importantly, when Exhibits A and B are read together, it is clear that the SPLC’s informant 
at Elohim City was present when McVeigh called in early April of 1995 to obtain help in the 
bombing plan. More interesting still, is the fact that Guthrie and the others were paying 



2 Plaintiff described the SPLC-Bombing Memorandum with rightful shot accuracy, which deprives FBI 
Defendants of any claim that they could not identify the document during the “search” but even had Plaintiff 
described that document with far less accuracy, it should nevertheless have been picked up in any legitimate search 
of FBI file 174A-0C-56120 and 91A-OM-41 859 into which it was placed. This is so because FBI Defendants had a 
duty to construe Plaintiffs FOIA Requests liberally. Nation Magazine v. United States Custom Sen-ice, 71 F.3d 
885, 890 (D.C. Cm 1995). 
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McVeigh money derived from bank robberies to cany’ out his attack. Despite being squarely 
with Plaintiffs FOIA Request and mentioning literally every’ name in that Request, it was not 
produced by FBI Defendants. Instead, FBI Defendants contend that it does not exist. 

6. It is clear from F'BI Defendants’ denial of the existence of the SPLC-Bombing 

Memorandum and the BOM BROB-Funding Memorandum that there are records responsive 
to Plaintiffs FOIA Request which FBI Defendants are either intentionally concealing or did 
not conduct an adequate search to locate. Consequently, in order to adequately respond to 
FBI Defendants’ Cross-Motion for Summary Judgment, Plaintiff will need to undertake 
discovery relative to the FBI Defendants involvement with the SPLC in a sting operation at 
the white supremacist compound in question and the existence of documents and/or records 
reporting upon or documenting that involvement that would be responsive to Plaintiff s FOIA 
Request. 

RESPONSE TO FBI DEFENDANTS 8 STATEMENT OF UNDISPUTED FACTS 

FBI Defendants set forth 13 paragraphs of facts in their “Statement of Undisputed 
Facts” of which paragraphs 6, 7, 8, 9 and 13 are very much in dispute. These are the 
paragraphs in which FBI Defendants contend that despite a thorough search, no documents 
responsive to Plaintiffs FOIA Requests exist and/or were found. These facts arc not 
supported by any evidence, however. Consequently, they are now subject to a Motion to 
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Strike by Plaintiff. In addition. FBI Defendants contention of a thorough search and lack of 
documentation responsive to Plaintiffs FOIA Requests is severely undercut by the SPLC- 
Bombing Memorandum and B OMB ROB -Fund in g Memorandum both of which FBI 
Defendants contend did not exist. 

REBUTTAL TO FBI DEFENDANTS’ RESPONSE TO PLAINTIFF’S 
STATEMENT OF UNDISPUTED FACTS 

FBI Defendants contend that paragraphs 1 , 6. 7, 16 and 17 of Plaintiff s Statement of 
Undisputed Facts are disputed. FBI Defendants, however, do not offer any evidence to 
dispute those facts. Consequently, that portion of FBI Defendants’ Memorandum is also 
subject to a Motion to Strike by Plaintiff. 

FBI DEFENDANTS HAVING INTENTIONALLY MISLED THE COURT ABOUT 
THE NON-EXISTENCE OF BOTH THE SPLC-BOMBING MEMORANDUM AND 
BOMBROB-FUNDING MEMORANDUM RELATED TO THEIR INVOLVEMENT 
IN THE OKLAHOMA CITY BOMBING PRECLUDES THE GRANT OF 
SUMM ARY JUDGMENT IN THEIR FAVOR 

The SPLC-Bombing Memorandum and BO MB ROB -Funding Memorandum 
concerning the SPLC 's involvement with a white supremacist organization and the Oklahoma 
City bombing which FBI Defendants say do not exist clearly do exist. The Court will note 
that when it compares Exhibit A with Plaintiffs description of this document both in his 
Motion and FOIA Request , that description was completely accurate down to the FBI files 
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into which the bombing Memorandum was directed. The same is true of Plaintiff s FOIA 
Request with respect to the BOMBROB-Funding Memorandum. Given the detailed 
description of these documents, it is not happenstance that the FBI Defendants were unable 
to locate them. The reason these Memoranda were not located is because they discuss the 
SPLC and FBI’s involvement with the white supremacist at Elohim City where Tim McVeigh 
and the others involved in the Oklahoma City bombing associated and/or trained and used 
money obtained from bank robberies to carry out that attack. More importantly, these 
Memoranda reveal that through an SPLC in formant FBI Defendants may have had advanced 
notice of McVeigh’s plan to bomb the Murrah Federal Building in Oklahoma City, 
Oklahoma on April 19, 1995/ That is why these Memoranda were not "found” by FBI 
Defendants alleged "search” of their records. 

It is FBI Defendants’ burden to establish that they conducted an adequate search and 
failed to find the requested records. Katzman v. Freeh , 926 F.Supp. 316, 320 (E.D.N.Y. 
1 996). In fact, FBI Defendants must show beyond a material doubt that they conducted a 
search reasonably calculated to uncover all relevant documents. See Jimenez v. FBI, 910 
F.Supp. 5, 7 (D.D.C. 1996). Simply put, under FOIA FBI Defendants must show- that they 



3 According to these Memoranda , two days prior to (he bombing the SPLC informant was in the white 
supremacist compound, and apparently met with one of the “two indicted OK BO MB Defendants."’ 
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have made a good faith effort to search for the requested records using methods that can 
reasonably be expected to produce the information requested. Master v. FBI, 926 F.Supp. 
193, 196 (D.D.C. 1996). 

In the instant case, FBI Defendants have made no showing of good faith with respect 
to an adequate search. 4 Nor can they given the two Memoranda which they failed to produce 
and surely, in an investigation of that magnitude there would have been more than one 
Memorandum concerning the SPLC’s involvement with the FBI in a covert operation against 
a white supremacist religious organization in Eastern Oklahoma. 5 An operation which, prior 
to 91 1 and the Patriot Act, would have been illegal. 

Moreover, FBI Defendants failure to find these Memoranda proves their bad faith 
justifying an Order from this Court denying their Motion for Summary Judgment and further 
ordering them to conduct another search for the documents, and to report the results of that 
search to the Court under oath. See Southern News v. United States, 674 F.Supp. 88 1 , 890-9 1 



4 They have presented the Court with no evidence of a search or even that the records do not exist. While it 
is true that FBI Defendants base tire non-existence of these two documents upon a letter purportedly from David 
Hardy of FBI Headquarters. That letter is not evidence. See Demurs v. O'Flynn, 287 F.Supp.2d 230. 242-44 
(W.D.N.Y. 2003)(holding that five letters submitted in response to a Motion for Summary Judgment, which were not 
Affidavits and which did not qualify as evidentiary proof in admissible form, could not be considered). Given the 
fact that these bombing Memoranda exist, it is not surprising that Hardy or anyone else within the FBI is reluctant to 
state under oath that the documents do not exist. 

5 In fact, SPLC-Bombing Memorandum states on page 4 “the OKBOMB command post is attempting to 
verify the version of events as set forth by IREDACTEDI and to develop further information.” (Exhibit A, p. 4). 
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(D.D.C. 1987)(holding that FBI should be ordered to conduct another FOIA search for 
documents it claimed did not exist but were produced in response to an unrelated FOIA 
Request because this fact “strongly suggest that responsive documents remain to be located”). 
Accord, Katzman, 926 F.Supp. at 320 (FBI’s bad faith in FOIA suit is shown by fact that it 
did not produce documents known to exist). 

PLAINTIFF SHOULD BE ENTITLED TO DISCOVERY ON THE EXISTENCE 
OF THE DOCUMENTS AND/OR RECORDS IN QUESTION AND THE 
ADEQUACY OF THE COURT ORDERED SEARCH 

Continuance of a Motion for Summary Judgment for purposes of discovery should be 
granted almost as a matter of course unless the non-moving party has not diligently pursued 
discovery. Wichita Falls Office Associates v. Banc One Corp., 978 F.2d 915, 918 (5 tn Cir. 
1992). This is especially true when the evidence necessary to oppose a Motion for Summary’ 
Judgment is solely in the possession of the moving party. Lunderstadt v. Colafella , 885 F.2d 
66, 71 (3 rd Cir. 1989). Moreover, discovery is appropriate in a FOIA case when there is 
reason to believe that the agency cither is withholding records or did not conduct an adequate 
search for the materials. See Information Acquisition Carp. v. Department of Justice, 444 
F.Supp. 458 (D.D.C. 1978). 

The proper discovery procedure appears to be, however, for such discovery to be 
stayed until the agency conducts the requisite search and fails to find responsive documents. 
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See Murphy v. Federal Bureau of Investigation, 490 F.Supp. 1 134 (D.D.C. 1980). The focus 
of the discover}' is upon whether complete disclosure has been made (that is - - whether a 
thorough search for documents has taken place) and/or whether withheld items are exempt 
from disclosure). Gizav. Secretary of Health, Education and Welfare, 628 F.2d 748, 751 (P 
Cir. 1980). See e.g. Nirenv. INS, 103 F.R.D. 10(D.C.Or. 1984)(Plaintiff suing under FOIA 
was entitled to depose reviewing officer for agency in order to determine adequacy of search 
conducted by agency and to determine the factual basis for its claim of exemption from 
disclosure); Reisberg v. U.S. Department of Justice, 543 F.2d 308 (D.C. Cir. 
197 6) (Interrogatories are proper discovery tools in a FOIA case). As previously shown, 
discovery is justified in this instance based upon FBI Defendants bad faith in failing to 
produce either the SPLC-Bombing Memorandum or the BOMBROB-Funding Memorandum . 
These documents clearly exist, which means that there are undoubtedly other documents 
responsive to Plaintiffs FOIA Request concerning the sting operation and/or Kenneth 
Michael Trcntadue. 

FBI DEFENDANTS CANNOT REFUSE TO DO A SEARCH FOR DOCUMENTS 
OR RECORDS CONCERNING MORRIS DEES AND THE WHITE 
SUPREMACIST OPERATION 

FBI Defendants refuse to conduct any search for documents related to Morris Decs’ 
involvement with the white supremacist organization claiming that it would be an invasion 




of privacy and therefore exempt from FOIA under 28 U.S.C. §§ 552(b)(6) and (b)(7)(C)). 
“Official information that sheds light on agencies performance of its statutory- duties falls 
squarely within [FOIA ’s] statutory purpose”. United Stales Department of Justice v. 
Reporter’s Commission, 489 U.S. 749, 773 (1989). Moreover, as a corporation or business 
organization, the SPLC has no privacy interests protectable or recognized under FOIA. See 
Ivanhoe Citrus Association v. Handley, 612 F.Supp. 1560, 1567 (D.C. 1985)(Corporations 
or business associations have no protectable privacy interests under COM). And as to Dees, 
whosename Plaintiffbelieves has been redacted from the SPLC-Bombing Memorandum , FBI 
Defendants have a duty to conduct the search for these records. Moreover, there is no 
automatic entitlement to the privacy exemptions claimed by FBI Defendants. 

Under both exemptions, the Court employs a balancing test when it comes to 
disclosure. That is - - the public’s interest in knowing the information is weight against the 
interest of the individuals in keeping the matter a secret. In this case, the substantial public- 
interest in disclosure of the FBI Defendants’ prior knowledge of and possible complicity in 
the greatest act of domestic terrorism in the history- of the United States of America, as well 
as FBI Defendants’ subsequent failure to do anything to prevent that tragedy would clearly 
override any privacy interests of those who directly or indirectly participated in that tragedy 
and have their names blacked out on Exhibits A and B. See Lissner v. United States Custom 
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Service, 241 F.3d 1220 (9 :h Cir. 2001); Miami Herald Publishing Co. v. United States Small 
Business Administration, 670 F.2d 610 (5 th Cir. 1982). Furthermore, the privacy interest 
involved must relate to personnel, medical or similar information. Id. Miami Herald, 670 
F.2d at 615. The documents and/or records which Plaintiff requests of Dees does not fall 
into this category'. Besides Plaintiff is entitled to have any non-privacy materials segregated 
and produced from these documents and/or records. 

CONCLUSION 

FBI Defendants and the SPLC were involved in the clandestine, covert, illegal sting 
operation against a white supremacist religious compound in Eastern Oklahoma from which 
they in all likelihood had advance notice of the plot to bomb the Murrah Building in 
Oklahoma City, Oklahoma. Despite this forewarning, FBI Defendants did nothing to prevent 
that attack which resulted in the largest act of domestic terrorism in the history of the United 
States of America. FBI Defendants have now' engaged in a conspiracy to conceal their 
involvement in that sting operation from the American public. It is for this reason that FBI 
Defendants have failed to produce the documents and/or records Plaintiff has requested 
under FOIA. Plaintiff, therefore, respectfully submits that FBI Defendants’ Motion for 
Summary* Judgment should be continued; that they should be ordered to conduct another 
search for the documents and or records including materials related to Morris Dees and 
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report back to the Court under oath the results of that search; and that following such report, 
if necessary, Plaintiff be allowed to conduct discovery' into the adequacy of the search, the 
validity of any exemptions claimed including the existence of the sting operation and 
documentation of that operation that would otherwise be responsive to Plaintiffs FOIA 
Requests. Plaintiff would also request that FBI Defendants be immediately ordered to 
produce unredacted copies of both the SPLC-Bombing Memorandum and the BOMBROB- 
Funding Memorandum. 

DATED this 30 th day of November. 2004. 
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CERTIFICATE OF HAND-DELIVERY 



I HEREBY CERTIFY that on the 30 th day of November. 2004, 1 caused a true and 
correct copy of the foregoing PLAINTIFF’S COMBINED MEMORANDUM IN 



OPPOSITION TO FBI DEFENDANTS’ MOTION FOR SUMMAR Y JUDGMENT AND 



PLAINTIFF’S RULE 56(f) MOTION FOR CONTINUANCE PENDING DISCOVERY 



to be served via, hand-delivery, upon the following: 

Paul M . Warner 
United States Attorney 
Carlie Christensen 
Assistant United States Attorney 
185 South State Street, Suite 400 
Salt Lake City, UT 841 1 1-1538 
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Plaintiff commenced this action under the Freedom of Information Act (“ FOIA ”) to 



obtain documents and/or records which, directly or indirectly, reported upon, concerned, 



referenced or referred to Moms Dees and/or the Southern Poverty Law Center’s ( 'fSPLO ’) 




involvement with and/or connection to a white supremacist paramilitary training facility- 
known as Elohim City, OKB OMB. BOMBROB, Tim McVeigh, Richard Guthrie, Terry 
Nichols, Dennis Mahon, Robert Millar, Michael Brescia, Peter Langan andor Andres 
Strassmeir including all contacts Dees or the SPLC may have indirectly had with the 
foregoing individuals through informants. In this action, Plaintiff also seeks the 302 Report 
of an interview he gave to FBI Defendants on or about August 12, 1 996, concerning the Mid- 
West Bank Robbery - ; Gang , Kenneth Michael Trentadue and Richard Lee Guthrie. In this 
action. Plaintiff likewise seeks any other documents and'or records which refer to that 302 
Report of his August 1 2, 1 996 interview, especially documents referencing Kenneth Michael 
Trentadue and the Mid-West Bank Robbery Gang or Richard Lee Guthrie. 

Pursuant to Federal Rule of Civil Procedure 56, FBI Defendants have moved for 
summary judgment contending that Plaintiffs claims are moot because they did not locate 
any documents responsive to Plaintiffs FOIA Request and consequently did not withhold any 
documents or improperly assert any exemption as a basis for withholding documents. But 
as the Court now knows, that is not true. A key document consisting of the SPLC-OKBOMB 
Memorandum was withheld. With this Memorandum , Plaintiff is also submitting another 
document dealing with “domestic security/terror ism” the SPLC’s informant, “Elohim City,” 
“OKBOMB,” “BOMBROB,” “McVeigh,” “Guthrie,” “Brescia,” and “Langan” the very 
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subjects of Plaintiff s FOIA Request. More importantly, this second document is another 
electronic communique' from Director of the FBI documenting that Guthrie and the others 
were funding McVeigh’s attack upon the Murrah building with monies they had obtained 
from bank robberies. 1 Plaintiff, therefore, submits this Memorandum in opposition to FBI 
Defendants’ Motion for Summary’ Judgment. Also contained in this Memorandum, is 
Plaintiffs Rule 56(f) Motion asking that FBI Defendants’ Motion for Summary Judgment be 
continued until Plaintiff has completed limited discovery on the existence of the documents 
and/or records in question. 

RULE 56C f> CONTINUANCE MOTION 

Pursuant to Federal Rule of Civil Procedure 56(f), Plaintiff hereby asks the Court to 
continue FBI Defendants’ Cross-Motion for Summary Judgment until an additional search 
for the records in question can be conducted bv the FBI Defendants and the results of that 
search reported back to the Court under oath. Thereafter, depending upon the results of that 
search Plaintiff can complete discovery related to the existence of the documents and/or 
records in question as well as the adequacy of the FBI Defendants’ search. In support of this 

’Interestingly, FBI Defendants still contend there is no connection between McVeigh, the Oklahoma City 
bombing, Eiobum City or the Mid-West Bank Robbery Gang which operated out of Elohim City. FBI Defendants 
make this claim even though this B OMBROB-Fundmg Memorandum states that the informant reported to the FBI 
that the Elohim City crowd feared that if McVeigh “told the authorities that he received hank robbery money [they] 
would face life in prison." 




request, Plaintiff shows the Court as follows: 

1 . Pursuant to Federal Rule of Civil Procedure 56, Plaintiff moved for partial 
summary' judgment specifically seeking an electronic Memorandum from FBI Headquarters 
to the FBI Oklahoma City Field Office and Omaha Field Office among others discussing an 
undercover operation involving the SPLC at a white supremacist compound in Oklahoma. 

2. Plaintiff described that Memorandum as follows: 

An electronic Memorandum from then FBI Director Louie 
Freeh at FBI Headquarters to the FBI’s Oklahoma City Field 
Office and Omaha Field Office among others which w r as dated 
approximately January 4, 1996, and addressed the subject of 
“DOMESTIC SECURITY/TERRORISM.” (Emphasis in 
original). This document concerned FBI Case No. 174A-OC- 
56120 and FBI Case No. 91A-OM-41859 wdiich were, 
respectively, the Oklahoma City bombing investigation known 
as “OKBOMB” and the “Mid- West Bank Robbery Investigation 
known as “BOMB ROB.” ( Second Trentadue Dec., *\\ 9). 

This electronic communication or Memorandum also discussed 
a sting or undercover operation involving the SPLC at a White 
Supremacist Compound in Oklahoma. Specifically, this 
Memorandum discussed how the SPLC had an informant at the 
compound who was aware that McVeigh and others intended to 
blow 7 up the Murrah Federal Building in Oklahoma City, 

Oklahoma. In fact, according to this Memorandum as early as 
April 5, 1995, (approximately 2 weeks before the Oklahoma 
City bombing) Tim McVeigh contacted the compound 
attempting to recruit others to help in the attack on the Murrah 
Federal Building. ( Second Trentadue Dec., 10). 
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(. Plaintiffs Combined Motion for Partial Summary- Judgment and Memorandum in Support, 
p. 6). 2 

3. In response to that Motion, FBI Defendants contend that the document did not 
exist. That is not true, however. A heavily redacted copy of the SPLC-Bombing 
Memorandum which FBI Defendants claim does not exist is attached hereto as Exhibit A. 

4. Commencing at the bottom of page 3, Exhibit A discusses the SPLC s 
informant at a white supremacist compound in Oklahoma and McVeigh’s attempts to recruit 
assistance from those at the compound for his attack upon the Murrah building. One would 
not expect this to be the only record on that informant’s activities at Elohim City. And it is 
not. 

5. Attached hereto as Exhibit B is another electronic communique' from FBI 
Director Louie Freeh dealing with the very subjects of Plaintiffs FOIA Request. More 
importantly, when Exhibits A and B are read together, it is clear that the SPLC’s informant 
at Elohim City was present when McVeigh called in early April of 1995 to obtain help in the 
bombing plan. More interesting still, is the fact that Guthrie and the others were paying 



“Plaintiff described the SPLC-Bombing Memorandum with rightful shot accuracy, which deprives FBI 
Defendants of any claim that they could not identify the document during the '‘search” hut even had Plaintiff 
described that document with far less accuracy, it should nevertheless have been picked up in any legitimate search 
of FBI file 174A-0C-56120 and 91 A-OM-4I859 mto which it was placed. This is so because FBI Defendants had a 
duty to construe Plaintiffs FOIA Requests liberally. Nation Magazine v. United States Custom Sendee, 71 F.3d 
885, 890 (D.C. Cir. 1995). 
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McVeigh money derived from bank robberies to carry out his attack. Despite being squarely 
with Plaintiffs FOIA Request and mentioning literally every' name in that Request, it was not 
produced by FBI Defendants. Instead, FBI Defendants contend that it does not exist. 

6. It is clear from FBI Defendants ’ denial of the existence of the SPLC-Bombing 

Memorandum and the BOMBROB-Funding Memorandum that there are records responsive 
to Plaintiffs FOIA Request which FBI Defendants are either intentionally concealing or did 
not conduct an adequate search to locate. Consequently, in order to adequately respond to 
FBI Defendants' Cross-Motion for Summary Judgment, Plaintiff will need to undertake 
discovery relative to the FBI Defendants involvement with the SPLC in a sting operation at 
the white supremacist compound in question and the existence of documents anch or records 
reporting upon or documenting that involvement that would be responsive to Plaintiff s FOIA 
Request. 

RESPONSE TO FBI DEFENDANTS’ STATEMENT OF UNDISPUTED FACTS 

FBI Defendants set forth 13 paragraphs of facts in their “Statement of Undisputed 
Facts” of which paragraphs 6, 7, 8, 9 and 13 are very much in dispute. These are the 
paragraphs in which FBI Defendants contend that despite a thorough search, no documents 
responsive to Plaintiffs FOIA Requests exist and/or were found. These facts are not 
supported by any evidence, however. Consequently, they are now subject to a Motion to 
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Strike by Plaintiff. In addition. FBI Defendants contention of a thorough search and lack of 
documentation responsive to Plaintiffs FOIA Requests is severely undercut by the SPLC- 
Bombing Memorandum and BO MBROB -Funding Memorandum both of which FBI 
Defendants contend did not exist. 

REBUTTAL TO FBI DEFENDANTS’ RESPONSE TO PLAINTIFF’S 
STATEMENT OF UNDISPUTED FACTS 

FBI Defendants contend that paragraphs 1,6.7, 16 and 1 7 of Plaintiff s Statement of 
Undisputed Facts are disputed. FBI Defendants, however, do not offer any evidence to 
dispute those facts. Consequently, that portion of FBI Defendants’ Memorandum is also 
subject to a Motion to Strike by Plaintiff. 

FBI DEFENDANTS HAVING INTENTIONALLY MISLED THE COURT ABOUT 
THE NON-EXISTENCE OF BOTH THE SPLC-BOMBING MEMORANDUM AND 
BOMBROB-FUNDJNG MEMORANDUM RELATED TO THEIR INVOLVEMENT 
IN THE OKLAHOMA CITY BOMBING PRECLUDES THE GRANT OF 
SUMMARY JUDGMENT IN THEIR FAVOR 

The SPLC-Bombing Memorandum and BOMBROB -Fun ding Memorandum 
concerning the SPLC ’s involvement with a white supremacist organization and the Oklahoma 
City bombing which FBI Defendants say do not exist clearly do exist. The Court will note 
that when it compares Exhibit A with Plaintiffs description of this document both in his 
Motion and FOIA Request , that description was completely accurate down to the FBI files 
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into which the bombing Memorandum was directed. The same is true of Plaintiff s FOIA 
Request with respect to the BOMBROB-Funding Memorandum. Given the detailed 
description of these documents, it is not happenstance that the FBI Defendants were unable 
to locate them. The reason these Memoranda were not located is because they discuss the 
SPLC and FBI’s involvement with the white supremacist at Elohim City where Tim McVeigh 
and the others involved in the Oklahoma City bombing associated and/or trained and used 
money obtained from bank robberies to carry out that attack. More importantly, these 
Memoranda reveal that through an SPLC informant FBI Defendants may have had advanced 
notice of McVeigh's plan to bomb the Murrah Federal Building in Oklahoma City, 
Oklahoma on April 19, 1995. 5 That is why these Memoranda were not “found" by FBI 
Defendants alleged “search" of their records. 

It is FBI Defendants’ burden to establish that they conducted an adequate search and 
failed to find the requested records. Katsman v. Freeh, 926 F.Supp. 316, 320 (E.D.X.Y. 
1996). In fact, FBI Defendants must show' beyond a material doubt that they conducted a 
search reasonably calculated to uncover all relevant documents. See Jimenez v. FBI, 910 
F.Supp. 5, 7 (D.D.C. 1996). Simply put, under FOIA FBI Defendants must show' that they 



'According to these Memoranda , two days prior to the bombing the SPLC informant was in the white 
supremacist compound, and apparently met with one of the “two indicted OKBOMB Defendants.” 
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have made a good faith effort to search for the requested records using methods that can 
reasonably be expected to produce the information requested. Master v. FBI, 926 F.Supp. 
193, 196 (D.D.C. 1996). 

In the instant case, FBI Defendants have made no showing of good faith with respect 
to an adequate search. 4 Nor can they given the two Memoranda which they failed to produce 
and surely, in an investigation of that magnitude there would have been more than one 
Memorandum concerning the SPLC ’s involvement with the FBI in a covert operation against 
a white supremacist religious organization in Eastern Oklahoma^ An operation which, prior 
to 911 and the Patriot Act , would have been illegal. 

Moreover, FBI Defendants failure to find these Memoranda proves their bad faith 
justifying an Order from this Court denying their Motion for Summary' Judgment and further 
ordering them to conduct another search for the documents, and to report the results of that 
search to the Court under oath. See Southam News v. United States, 674 F.Supp. 881, 890-9 1 



4 They have presented the Court with no evidence of a search or even that the records do not exist. While it 
is true that FBI Defendants base the non-existcncc of these two documents upon a letter purportedly from David 
Hardy of FBI Headquarters. That letter is not evidence. See Demurs v. O’Flynn, 287 F.Supp.2d 230, 242-44 
(W.D.N.Y. 2003) (holding that five letters submitted in response to a Motion for Summon > Judgment , which were not 
Affidavits and which did not qualify as evidentiary proof in admissible form, could not be considered). Given the 
fact that these bombing Memoranda exist, it is not surprising that Hardy or anyone else within the FBI is reluctant to 
state under oath that the documents do not exist. 

5 In fact, SPLC-Bombing Memorandum states on page 4 “the OKBOMB command post is attempting to 
verify the version of events as set forth by [RED ACTE Dl and to develop further information.” (Exhibit A, p. 4). 
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(D.D.C. 19S7)(holding that FBI should be ordered to conduct another FOIA. search for 
documents it claimed did not exist but were produced in response to an unrelated FOIA 
Request because this fact “strongly suggest that responsive documents remain to be located 7 ’). 
Accord, Katzman, 926 F.Supp. at 320 (FBI’s bad faith in FOIA suit is shown by fact that it 
did not produce documents known to exist). 

PLAINTIFF SHOULD BE ENTITLED TO DISCOVERY ON THE EXISTENCE 
OF THE DOCUMENTS AND/OR RECORDS IN QUESTION AND THE 
ADEQUACY OF THE COURT ORDERED SEARCH 

Continuance of a Motion for Summary Judgment for purposes of discovery should be 
granted almost as a matter of course unless the non-moving party has not diligently pursued 
discovery. Wichita Falls Office Associates v. Banc One Corp., 978 F.2d 9 1 5, 91 8 (5 :h Cir. 
1 992). This is especially true when the evidence necessary to oppose a Motion for Summary 
Judgment is solely in the possession of the moving party. Lunderstadt v. Colafella, 885 F.2d 
66. 71 (3 rd Cir. 1989). Moreover, discovery is appropriate in a FOIA case when there is 
reason to believe that the agency either is withholding records or did not conduct an adequate 
search for the materials. See Information Acquisition Corp. v. Department of Justice, 444 
F.Supp. 458 (D.D.C. 1978). 

The proper discovery procedure appears to be, however, for such discovery to be 
stayed until the agency conducts the requisite search and fails to find responsive documents. 
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See Murphy v. Federal Bureau of Investigation, 490 F.Supp, 1 134 (D.D.C. 1980). The focus 
of the discover).' is upon whether complete disclosure has been made (that is - - whether a 
thorough search for documents has taken place) and/or whether withheld items are exempt 
from disclosure). Giza v. Secretary of Health, Education and Welfare, 628 F.2d 748, 753 (l s: 
Cir. 1980). See e.g. Niren v. INS, 103 F.R.D. 10 (D.C.Or. 1984)(Plaintiff suing under FOIA 
was entitled to depose reviewing officer for agency in order to determine adequacy of search 
conducted by agency and to determine the factual basis for its claim of exemption from 
disclosure); Reisberg v. U.S. Department of Justice, 543 F.2d 308 (D.C. Cir. 
1976)(Interrogatories are proper discovery tools in a FOIA case). As previously shown, 
discovery is justified in this instance based upon FBI Defendants bad faith in failing to 
produce either the SPLC-Bombtng Memorandum or the BOMBROB -Funding Memorandum. 
These documents clearly exist, which means that there are undoubtedly other documents 
responsive to Plaintiffs FOIA Request concerning the sting operation and/or Kenneth 
Michael Trentadue. 

FBI DEFENDANTS CANNOT REFUSE TO DO A SEARCH FOR DOCUMENTS 
OR RECORDS CONCERNING MORRIS DEES AND THE WHITE 
SUPREMACIST OPERATION 

F’Bl Defendants refuse to conduct any search for documents related to Morris Dees’ 
involvement with the white supremacist organization claiming that it would be an invasion 
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of privacy and therefore exempt from FOIA under 28 U.S.C. §§ 552(b)(6) and (b)(7)(C)). 
“Official information that sheds light on agencies performance of its statutory duties falls 
squarely within [FOIA '.?] statutory purpose 1 ’. United States Department of Justice v. 
Reporter's Commission, 489 U.S. 749, 773 (1989). Moreover, as a corporation or business 
organization, the SPLC has no privacy interests protectable or recognized under FOIA. See 
Ivanhoe Citrus Association v. Handley, 612 F.Supp. 1560, 1567 (D.C. 1985)(Corporations 
or business associations have no protectable privacy interests under FOIA). And as to Dees, 
whose name Plaintiff believes has been redacted from the SPLC-Bombing Memorandum, FBI 
Defendants have a duty to conduct the search for these records. Moreover, there is no 
automatic entitlement to the privacy exemptions claimed by FBI Defendants. 

Under both exemptions, the Court employs a balancing test when it comes to 
disclosure. That is - - the public’s interest in knowing the information is weight against the 
interest of the individuals in keeping the matter a secret. In this case, the substantial public 
interest in disclosure of the FBI Defendants’ prior knowledge of and possible complicity in 
the greatest act of domestic terrorism in the history of the United States of America, as well 
as FBI Defendants’ subsequent failure to do anything to prevent that tragedy would clearly 
override any privacy interests of those who directly or indirectly participated in that tragedy 
and have their names blacked out on Exhibits A and B. See Lissner v. United States Custom 
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Service, 241 F.3d 1220 (9 :h Cir. 200 1 ); Miami Herald Publishing Co. v. United States Small 
Business Administration, 670 F.2a 610 (5 :h Cir. 1982). Furthermore, the privacy interest 
involved must relate to personnel, medical or similar information. Id. Miami Herald, 670 
F.2d at 615. The documents and/or records which Plaintiff requests of Dees does not fall 
into this category'. Besides Plaintiff is entitled to have any non-privacy materials segregated 
and produced from these documents and or records. 

CONCLUSION 

FBI Defendants and the SPLC were involved in the clandestine, covert, illegal sting 
operation against a white supremacist religious compound in Eastern Oklahoma from which 
they in all likelihood had advance notice of the plot to bomb the Murrah Building in 
Oklahoma City. Oklahoma. Despite this forewarning, FBI Defendants did nothing to prevent 
that attack which resulted in the largest act of domestic terrorism in the history of the United 
States of America. FBI Defendants have now engaged in a conspiracy to conceal their 
involvement in that sting operation from the American public. It is for this reason that FBI 
Defendants have failed to produce the documents and/or records Plaintiff has requested 
under FOIA. Plaintiff, therefore, respectfully submits that FBI Defendants' Motion for 
Summary Judgment should be continued; that they should be ordered to conduct another 
search for the documents and/or records including materials related to Morris Decs and 
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report back to the Court under oath the results of that search; and that following such report, 
if necessary, Plaintiff be allowed to conduct discovery into the adequacy of the search, the 
validity of any exemptions claimed including the existence of the sting operation and 
documentation of that operation that would otherwise be responsive to Plaintiff s FOIA 
Requests. Plaintiff would also request that FBI Defendants be immediately ordered to 
produce unredacted copies of both the SPLC-Bombing Memorandum and the BOMBROB- 
Funding Memorandum . 

DA TED this 30' 11 day of November, 2004. 
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CERTIFICATE OF HAND-DELIVERY 



1 HEREBY CERTIFY that on the 30 lh day of November, 2004, 1 caused a true and 
correct copy of the foregoing PLAINTIFF’S COMBINED MEMORANDUM IN 
OR POSIT 1 ON TO FBI DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT AND 
PLAINTIFF’S RULE 56(f) MOTION FOR CONTINUANCE PENDING DISCOVERY 

to be served via, hand- delivery, upon the following: 

Paul M. Warner 
United States Attorney 
Carlie Christensen 
Assistant United States Attorney 
1 85 South State Street. Suite 400 
Salt Lake City, UT 841 11-1538 
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